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STATEMENT OF CASE
Morris L. Courtriglit, the plaintiff in the District

Court (defendant in error here), seeks by his com-

plaint in this action to recover from the First Na-

tional Bank of Portland, A. L. Barbur and T. M.

Hurlburt certain moneys alleged to have been

wrongfully and unlawfully converted by them to

their use. The controversy arises out of the follow-

ing facts

:

The First National Bank of Portland had on

May 24, 1915, recovered a judgment against one



Hariy M. Coiirtright for $43,500, the further sum
of $400 and interest and costs for moneys there-

tofore loaned to him. Harry M. Courtright had

prior to that time been engaged in the business of

purchasing tax titles and certificates of delinquency

issued by the City of Portland, and it appears from

the records in the office of the Auditor of said City of

Portland that said Harry M. Courtright had pur-

chased and acquired the several certificates of de-

linquency described in paragraph 4 of each count

of the complaint. Morris L. Courtright, the father

of Harry M. Courtright, claims to have acquired

these certificates b}" assignment from his son. The

evidence also disclosed that, prior to the leyj and

seizure of the money and application thereof upon

the Writs of Execution issued upon the aforesaid

judgment, no notice had been given or filed with the

Auditor of any transfer or assignment of the certifi-

cates of purchase of the real property issued to the

said Harry M. Courtright and no transfer or assign-

ment of such certificates was noted by the Auditor

in the lien docket of the City of Portland.

Section 416 of the Charter of the City of Port-

land pro^ddes

:

ii^ * * * Thereafter no transfer or assign-

ment of am' certificate of purchase of real prop-

erty sold under the proidsions of this Charter

shall be deemed valid unless an entry of such

transfer or assignment shall have been noted

by the Auditor in said lien docket. * * * *"



It appears in evidence and is undisputed tliat at

the several dates when the conversion is alleged to

have taken place, the OAvner, or someone represent-

ing the OAvner of the real propert}^ Avhich Harry M.

Courtright had purchased at the delinquent tax

sales, applied to the Auditor of the City of Port-

land to redeem from Harry M. Courtright the prop-

erty OAvned by them respectively and tendered to the

Auditor for payment to Harry M. Courtright the

several sums of money mentioned in said paragraph

4 ; that said moneA- s, after tender to, but before com-

ing into the actual possession of the Auditor, Avas

seized by the Sheriff of Multnomah County by virtue

of valid Avrits of execution upon the aforesaid judg-

ment against Harry M. Courtright.

The proceedings leading up to and culminating

in the leyj upon and seizure of the moneys alleged

to haA^e been converted by defendants (plaintiffs in

error) are substantiall}^ similar in each case and

AA^e Avill therefore present the evidence affecting the

first seizure.

A AAdtness, called by plaintiffs in error, testified

as folloAvs

:

Q. You are one of the attorneys in this case, are

you?

A. Yes, sir.

Q. Were you attorney for the First National

Bank in the different suits brought by the bank

against Harry M. Courtright and Morris L. Court-



right leading up to the levies and proceedings com-

plained of in the complaint in this suit?

A. I was ; and I think I may say that I attended

to all the matters affecting the litigation involved;

that is, on the part of the bank.

Q. Yes. Taking up the complaint in its order

here, we will take this cause of action No. 1, in which

the plaintiff alleges that on the 6th day of June,

1912, Lot 10 in Block 3 was sold, and thereafter, on

the 2nd of June, 1915, the defendants herein wrong-

fully and unlawfully took the said sum of $675, etc.,

and converted it to their own use. Were you present

at the time of the levy by the officer on this money?

A. I Avas.

Q. Xow, state to the court how you came to be

there, Avhat you Avent there for, and just what took

place at that time.

A. I was advised by Mr. Arthur O. Jones, who
is one of the assistant cashiers of the First Na-

tional Bank of Portland, that he had learned that

there Avas to be a payment made to Harry M. Court-

right, at the City Hall, on account of redemption of

certain property Avhich had been sold to him by the

City Treasurer; and he asked me on behalf of the

bank to leYj on this money and apply it in payment

of their judgment. I am not giving his language,

but that Avas the effect of AA^hat he directed me to do.

When I learned of this matter, I started to iuA^esti-

gate it for myself, and Avent to the City Hall and

ascertained that the OAvner of the property that

you haA-e just described desired to redeem, and the
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City Auditor was then making up a statement of the

amount necessary to be paid for this redemption.

And I inquired and examined the record at the

City Hall as to what the record showed concerning

the title and ownershij) of the certificates; and I

found that certificate had been issued to Harry M.

Courtright, and was still standing in the name of

Harry M. Courtright, and that any redemi)tion that

would be made Avould be made for account of or for

the benefit of Harry M. Courtright. So I got in

touch with the owner of this property and asked him

to let me know when he would redeem, when he

would pay the money to the City Auditor. I had

some conversation with him and explained to him

my reason for that, and also explained in a general

way how the bank had been treated by the Court-

rights ; and he then said to me that he wished that

I would take the matter in hand and redeem for

him, and he gave me a check for the amount. He
either then knew the amount or I had got it from

the City Auditor—I have forgotten just how that

was. But at any rate he, about that time, gave me
a check for the full amount, and asked me to re-

deem for him. I took the check and got the money,

the actual cash, gold coin, at the bank, and went to

the office of the City Auditor, and there notified the

City Auditor, through his deputy who had charge of

the matter, that I wished, on behalf of the o^Aoier

of the property, whose name I have this moment

forgotten—forgotten who it was—to redeem from

that sale made to Harry M. Courtright, and that I
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desired to pay, for Harry M. Courtright, to tlie City

Auditor, in redemption of this property, the amount

due, probably naming the amount. And the City

Auditor, or the deputy, proceeded to ascertain the

amount to be paid, brought out his memorandum
and told me how much was necessary to be paid for

the redemption. And I then counted out the money

and laid it on the table, and I said I proposed to pay

this money—$675.30—to Harry M. Courtright in re-

demption of lot so and so in Howe's Addition—

I

have forgotten the number.

Q. Lot 10, Block 3, in Howe's Addition?

A. Lot 10, Block 3, HoAve's Addition. And I

laid do^Ti the money there, as I said. But I had

previously arranged, before going to the City Hall,

Avith the Sheriff to come Avith me with an execution

that I had procured from the Sheriff's office, based

on the judgment of the First National Bank against

Harry M. Courtright; and the Sheriff, haA^ing this

execution in hand, put his hands upon the money

and said, "I shall and do levy on this money as the

money of Harry M. Courtright, under and by Airtue

of this execution," shoAving it to the Auditor and

giAdng him a copy of the execution. Xoav, I may not

giA^e you the exact language, but that is the effect

of it.

Q. Then the Sheriff took the money, and Avent

off Avith it?

A. The Sheriff took the money and went off, yes.

Then I had some talk Avith the Auditor, the Deputy

Auditor in the first instance, and then Mr. Barbur,



who was called in consultation, as to whether he

should issue to me, for the benefit of the purchaser,

a certificate of this redemption. He was in doubt

about it, but we finally argued the matter out and

he concluded that it was proper to do so, and he

did so.

Q. For whom did you bring that money up?

A. For Harry M. Courtright—to pay Harry M.

Courtright.

Q. You intended to pay him?

A. I had no interest in paying Morris L. Court-

right.

Q. You examined the record, did you, with refer-

ence to whether or not there had been any assign-

ment of the lien docket as provided by the charter?

A. I did, either directly or indirectly. I made

inquiry at the City Hall, and the Deputy Auditor

looked at it, and I think I did also ; but at any rate

it was looked into at that time, and we found that

there was no notation on the record of au}^ transfer

;

and knoAving the provisions of the Charter, I knew

that the redemption must be made from Harry M.

Courtright.

Q. That is Section 416? I am referring now to

the provision of Section 416 (reading) :

"Thereafter no transfer or assignment of

any certificate of purchase of real property sold

under the provisions of this Charter shall be

deemed valid unless an entrv of such transfer



or assignment shall have been noted by tlie

Auditor in said lien docket."

A. I made inquiry at tlie Auditor's office

whether there had been any transfer, or any change

of ownership, and I was advised that there had not

been ; that the records showed there had not been.

At the time of the alleged wrongful taking of

the moneys mentioned in the complaint, the several

certificates of delinquency which were sought to be

redeemed had been transferred to and were then

held by various Bay City, Michigan, banks. M. L.

Courtright had no interest therein, and therefore

if any right of action existed growing out of the

alleged conversion mentioned in the complaint, such

right of action was in such Bay City banks. There

is no evidence tending to prove, nor is it contended,

that there had been any assignment or transfer of

anj^ such right of action to M. L. Courtright, unless

such can be inferred from the mere assignment or

endorsement of the certificates of delinquency which

M. L. Courtright claims was made to him, long siih-

sequent to the levy and seizure hy the Sheriff, of the

moneys referred to in the pleadings.

The District Court held that the Sheriff's method

of levying upon or subjecting the monej^ .tendered

to the Auditor for Harry M. Courtright, upon the

executions issued against the latter, was irregular

and void, and that instead of seizing the money and

applying same upon the .writs, the Sheriff should
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have garnished the Auditor. Tlie correctness of

this ruling- involves a construction of Sections 233

and 300 of Lord's Oregon Laws.

Section 300, L. O. L., prescribes the manner of

executing a writ of attachment, and the same rule

applies to writs of execution

:

"* * * * 2. Personal property capable of

manual delivery to the sheriff, and not in the

l)ossession of a third person, shall be attached

by taking it into his custody.

"3. Other personal property shall be at-

tached by leaving a certified copy of the Avrit,

and a notice specifying the property attached,

with the person having the possession of the

same, or if it be a debt, then with the

debtor. * * * *"

SPECIFICATION OF ERRORS RELIED UPON
I.

The decision and findings of the Court were con-

trary to the law and evidence.

II.

The Court erred in the conclusion reached by it

and its judgment based thereon that the moneys

seized \>j the Sheriff of Multnomah County and ap-

plied on the Writs of Execution were wrongfully

seized and applied.

IIL

The Court erred in holding and determining that

the proper method of executing the writs in the
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hands of the Sheriff Avas by garnishment and not

seizure of the moneys.

lY.

The Court erred in holding and determining that

the defendant in error had a right of action against

the plaintiffs in error without haAing had any

assignment or transfer of the cause of action that

the Bay City, Michigan, banks may haA^e had against

said plaintiffs in error, groAAing out of the alleged

couA ersion of the monej^s.

V.

The Court erred in aAA^arding interest to defend-

ant in error.

VI.

The Court erred in aAA^arding any judgment to

defendant in error against the plaintiffs in error, or

any of them.

POINTS AND AUTHORITIES

Where it is sought to attach personal property

the property must be actually seized by the officer

if it can be found. To constitute a leAy on personal

property the officer must not only haA^ e a AdeAV^ of the

property, but must assume dominion oA^er it.

Fountain as. 624 Pieces of Timber, 140 Fed.

381.

Gardner a^s. Anthony Nat. Bank, 47 Pac. 516

(57 Kan. 619).

Wertheimer as. Cebler, 84 Mo. App. 122.

Shanklin as. Frances, 67 Mo. App. 457.
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Caldwell vs. Sibley, 3 Minn. 406.

Blake vs. Hatch, 25 Vt. 555.

Hankinson vs. Page, 31 Fed. 184-187.

Moneys, whether in specie or in bank notes, if in

the possession of the defendant or capable of being

identified as his propert}', may be taken in execution.

Freeman on Executions, Sections 111, 117,

120.

57 Kan. 619 (47Pac. 516).

A sheriff may enter upon the premises of a third

person for the purpose of le^^ing upon the debtor's

goods.

8 Ency. PI. and Pr. 518.

M. L. Courtright, a stranger to the writ, cannot

object to the irregularity or even illegality of its

execution. Harry M. Courtright, the defendant in

execution, is the only person who can do this, and

he has not seen fit to do so.

Claflin vs. Harrison, 44 Fla. 218 (21 South.

818).

Baars vs. Creary, 23 Fla. 311 (2 South. 662).

Price vs. Sanchez, 8 Fla. 136.

Merricks vs. Davis, 65 111. 319.

Miller vs. Willis, 15 Xeb. 12 (16 N.W. 840).

An assignment or transfer of the certificates

by the Bay City banks to Morris L. Courtright did

not transfer to him any right of action against the
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defendants tliat these banks may have had. The

right of action for conversion would not pass to

Morris L. Courtright by a simple assignment of the

certificates. The assignment of the certificates at

most gives a right to make demand for moneys that

may have been paid in redemption, or demand for

deeds if no redemption be made within the required

period. These transfers do not purport to nor do

they transfer any right of action that the holder of

the certificates may have had for damages or in-

juries sustained by the alleged wrongful conversion.

Dray vs. Mayer, 5 Ore. 185.

Moses vs. Thorne, 6 Cal. 87.

Where a statute provides that an assignment not

^recorded in the manner therein required shall be

invalid, the record of such assignment is absolutely

essential to the validity of the assignment.

Whitcomb vs. City of Waterville, 99 Me. 75

(58 Atl. 68).

Somers vs. Kelleher, 115 Mass. 165.

Jenks vs. Dyer, 102 Mass. 235.

State vs. Kent, 98 Mo. App. 289 (71 S. W.

1066).

Burck vs. Taylor, 152 U. S. 634.

A stipulation in a contract prohibiting the as-

signment of such contract is a valid provision, which

the courts will recognize and enforce.

Burck vs. Taylor, 152 U. S. 634-648.
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While the general rule is that a judgment lien

attaches only to the actual and not apparent in-

terest of the judgment debtor and is subject to

equities, the exception to this rule is where the

statute otherwise provides.

Meier vs. Kelly, 22 Ore. 139-140.

L. O. L., Sees. 301,233 (4).

When the right to recover in an action is in

good faith denied, interest will not be allowed on

the demand prior to its liquidation by judgment.

Baker Co. vs. Huntington, 48 Or. 603.

Holtz vs. Olds, 84 Or. 567.

ARGUMENT

The money seized by the Sheriff when tendered

to the Auditor for redemption was tendered in each

instance as the money of Harry M. Courtright.

There is no pretense that the money was tendered

for Morris L. Courtright even though Morris L.

Courtright might have had a valid claim to the cer-

tificates involved in this controversy, which is,

however, denied. There was no intention on the

part of anyone to pay to him or for him any of the

moneys tendered the Auditor, and as the moneys

tendered to the Auditor were tendered for account

and in payment to Harry M. Courtright, these

moneys were subject to seizure as the property of

the judgment debtor, Harry M. Courtright. The

effect of what was done was to pay to Harry M.
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Courtriglit the various sums tendered by paying

for him his debt pro tanto to the First National

Bank of Portland.

Section 416 of the Charter of the City of Port-

land, Avhich ]3roYides that "thereafter no transfer

or assignment of any certificates of purchase of real

property sold under the provisions of this Charter

shall be deemed valid unless entry of such transfer

or assignment shall have been noted by the Auditor

in said lien docket," renders invalid as against the

writ of execution in the hands of the Sheriff any

transactions that may have occurred between Harry

M. Courtright and Morris L. Courtright. The lien

docket in the Auditor's office disclosed the fact that

Harry M. Courtright Avas the real or apparent

owner of the certificates in question, and conse-

quently the money tendered to the Auditor for

Harr}^ M. Courtright and in redemption of the cer-

tificates of vrhich he appeared to be the OANTier was

subject to seizure upon execution against him. The

main purpose of this Charter provision is pub-

licity, and no one, no matter who, can be injured

if it be enforced according to its letter and spirit.

Anyone who takes an assignment, if he complies

with the section, is fully protected. If he does not

comply Avith it, then he takes no interest, because

the assignment cannot be enforced. Title to the

subject matter of the assignment remains in the

assignor, and as such may be reached by a diligent

creditor.

It Avill be apparent from the provisions of Sec-
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tioii 300, L. O. L., above quoted, that the Sheriff

can only levy upon tangible property by taking it

into his actual custody. The money tendered to the

Auditor, but which never reached his hands, and

which confessedly was tendered for Harry M. Court-

right, was the latter's money. It was not in the

possession of a third person, and therefore the only

method of levying upon or subjecting the money to

the execution was by the officer taking the same

into his actual possession. Xo Avrit of garnishment

could have been served upon A. L. Barbur, City

Auditor, because the money had not reached him

and he had neither custody nor control of same.

To constitute a valid attachment of personal

property, it is necessary for the officer, where he

can obtain possession, to take the property into his

custody, and hold it subject to the order of the

Court, and a le^^^ by an officer who does not obtain

actual control over the property levied upon is in-

valid. (Lyeth vs. Griffls, 44 Kan. 159; 24 Pac. 59.)

It has also been held that under a statute re-

quiring le\y and attachment on personal property

to be made by taking possession thereof, except

where the property is rightfully in the possession

of a third person, Avhen it may be made by giving

notice to him, an attachment on property trans-

ferred in fraud to creditors, and in possession of the

tranferee, issued at the instance of a creditor of

the transferor, can only be levied by taking pos-

session of the property; a transferee in fraud of
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creditors having no riglit to the possession of the

propert3^ (Kessler vs. Halff, et al., 51 S. W. 48.)

Then again, at the time the various leAdes Avere

made, Morris L. Courtright had no title or interest

in any of the certificates involved in this action.

The testimony clearly shows that Morris L. Court-

right had pledged and transferred to A^arious Bay
City banks the certificates in question, and the legal

title thereto A\^as not in Morris L. Courtright, but in

the Bay City banks at the time the several leAies

Avere made. Therefore, if it be conceded that Harry

M. Courtright had assigned these certificates, and

Avas not entitled to the moneys tendered in redemi^-

tion, eAen then it Avas not Morris L. Courtright Avho

A\^as injured by the levy and seizure, but the Bay
City banks.

It must be clear that an assignment or transfer

of the certificates by the Bay City banks to Morris

L. Courtright did not transfer to him any right of

action against the defendants that these banks may
haAe had. The right of action for couA^ersion Avould

not pass to Morris L. Courtright hj a simple assign-

ment of the certificates. The assignment of the

certificates at most giA^es a right to make demand

for moneys that may have been paid in redemption,

or demand upon the City Auditor for deeds, if no

redemption be made AAdthin the required period.

These transfers do not purport to nor do they trans-

fer any right of action that the holder of the certifi-

cates may haA^e for damages or injuries sustained.
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by the alleged wrongful conversion. (Dray vs.

Mayer, 5 Ore. 185 ; Moses vs. Thorne, G Cal. 87.

)

In the opinion of the learned District Judge the

money seized by the Sheriff was in possession of a

third part}^, and therefore not subject to seizure and

could only be reached by garnishment. But is this

correct? Was the money in the hands of a third

party? The person tendering the money had parted

with all dominion and control over it when he laid

it upon the table and directed the Auditor to take it,

but the Auditor never did obtain possession of it.

This is clear from the uncontradicted evidence.

It is true that under the laws of Oregon, per-

sonal property not in the debtor's possession must

be attached by leaving a copj^ of the writ and notice

specifying the property attached tvith the person

having the possession of the same, but this prop-

erty of the judgment debtor was not in the pos-

session of a third person—it was in no one's pos-

session, but lying upon the table in the Auditor's

office, open and visible, and subject to seizure hj the

Sheriff having valid writs in his hands against the

owner of the money. We are willing to concede that

if the mone}' seized had come into the hands or

possession of the defendant Barbur, then the proper

procedure would have been garnishment, but as no

money ever reached Barbur the only possible method

of executing the writs was that pursued by the

Sheriff.

In concluding we desire to call the Court's atten-

tion to the fact that this action will not lie against
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the defendant Barbnr because no money came into

his possession and no act was done by him from

which it can be claimed that he converted the money

seized by the Sheriff to his use. If it be claimed

that Barbur w^rongfully issued certificates of re-

demption to property Avhich M. L. Courtright held

certificates of delinquency for, the answer to such

contention is that this action is not based upon niij

such theory, and if any liability for such acts exists

it cannot be enforced in this case.

We also respectfulh^ insist that the action will

not lie against the defendant T. M. Hurlburt, the

Sheriff of Multnomah County, because the writs

issued protect him. He was notified that the money

seized was being i>aid to the Auditor for and

belonged to Harry M. Courtright, and he Avas

directed to levy upon the same as Harry M. Court-

right's money. The Sheriff had no alternatiA^e but

to take the money upon the executions in his hands.

If there was any irregularity^ in the service of the

writs, or in the method of le\ying upon the prop-

erty, Harry M. Courtright, the judgment debtor,

alone could complain. The money seized was sub-

ject to execution and M. L. Courtright, a stranger to

the writ, cannot be heard to complain of irregularity

in executing the writs, if there had been any.

The District Court also erred in modifying the

judgment originally entered by awarding defend-

ant in error interest on the moneys alleged to have

been converted to their use by the plaintiffs in error.
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On tliis point we quote from the case of Holtz vs.

Olds, 84 Or. 580

:

"In the absence of a contract to pay interest

the right to exact it must be found in the stat-

utes. * * '^' * Before the plaintiffs can success-

fully claim the allowance of interest they must

show that they come within the terms of Section

6028, L. O. L., as it read prior to the amend-

ment found in Chapter 358, Laws 1917. The

plaintiffs have not brought themselves within

any clause of Section 6028, L. O. L., * * * *

unless they are within the clause which allows

interest 'on money received to the use of an-

other, and retained bej^ond a reasonable time,

without the o^\Tier's consent, expressed, or im-

plied' ;
* * * * when the statute speaks of money

received to the use of another it means money

which in fact is received to the use of another

;

it does not include money which, by the aid of

a legal fiction interposed after the actual re-

ceipt of the money, is treated as money received

to the use of another; it means money that is

received to the use of another as distinguished

from money which is merely regarded as money

received to the use of another."

'Ve submit that the District Court, in deter-

.„.uing the legal questions that arose in this case,

erred to the substantial injury of the plaintiffs in

error, and that therefore this cause should be

reversed.

DOLPH, MALLORY, SIMON & GEARIN,




